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STATEMENT OF THE ISSUE.

Appellee's contention is that section 726 of the Califor-

nia Code of Civil Procedure has no effect here for the

reason that it regulates procedure merely and leaves un-

affected the creditor's substantive right upon the debt, and

it is hence effective only in the courts of California in rela-

tion to California property. The decisive question is

whether said section regulates procedure merely.

Counsel agree in effect that this is the sole issue. (App.

Br. pp. 6 and 25.)



ARGUMENT.

If the California statute regulates procedure merely,

the rest follows. So far as concerns the creditor's sub-

stantive right upon the debt, the California statute, if it

merely regulates procedure, can have no effect in any fed-

eral jurisdiction. The federal court must, in that case,

enforce the creditor's right upon the debtor's promise to

pay.

That the California statute is procedural only, and is

ineffective in the federal court, is established by decisions

of the federal courts and of the California Supreme

Court. The following authorities bear directly upon sec-

tion 726 of the California Code of Civil Procedure:

Commercial Nat. Bank v. Catron, 50 Fed. (2d)

1023, C C. A. 10 (1931);

Maxzvell v. Ricks, 294 Fed. 255, C. C. A. 9

(1923);

Dolhear v. Foreign Mines Development Co., 196

Fed. 646, C. C. A. 9 (1912);

Bank of Italy v. Bcntlcy, 217 Cal. 644, 652, 20

Pac. (2d) 940 (1933);

First-Trust etc. Bank v. Meredith, 53 Pac. (2d)

958 (Supreme Court of Cal., Jan. 25, 1936);

2 Cyc. of Fed. Procedure, Sec. 410, p. 497;

Estate of McDougald, 146 Cal. 191, 202 (1905).

In a suit in the federal court for the Northern Dis-

trict of California, on defendant's liability as a stock-

holder of a corporation which owed plaintiff a debt se-

cured by a mortgage on real property in California, where

a suit for foreclosure was then pending in the same court,

the stockholder was held liable by the Circuit Court of

Appeals for the Ninth Circuit despite section 726 of the

California Code.



"Section 726 does not modify the obligation of the

maker of a promissory note secured by mortgage. Its

effect is only to limit the remedy for the enforcement

of the obligation. As stated therein, it prescribes

the form of action 'for the recovery of any debt or

the enforcement of any right secured by mortgage.'

The obligation secured by the mortgage is still a

'debt.' Section 728 speaks of 'the debt for which the

mortgage, lien, or incumbrance is held' . . .

These statutes and decisions all indicate that, not-

withstanding the provisions of section 726, the obli-

gation of a mortgagor remains a debt, and that un-

der the law of that state, as construed by the highest

court of the state, it is one of the class of debts for

which stockholders are liable."

Dolbear v. Foreign Mines Dev. Co., 196 Fed. 646,

C. C. A. 9 (1912).

In a suit in the federal court for the District of New
Mexico, on a note secured by a trust deed on real prop-

erty in California, where there had been no foreclosure,

it was held by the Circuit Court of Appeals for the

Tenth Circuit, that the suit would lie despite section 726

of the California Code.

"The statute relates only to a remedy in the

courts of California and does not affect a substan-

tive right of contract, sought to be enforced in other

courts. ... It may well be added it is a gen-

eral rule that in the absence of a restrictive statute

in force where suit is brought, a secured creditor has

a remedy on either his demand or security, or on

both, and that the law of the forum governs as to

the character and extent of the remedy."

Commercial Nat. Bank v. Catron, 50 Fed. (2d)

1023, C. C. A. 10 (1931).



In a suit in the federal court for the Western District

of Washington, on notes secured by a mortgage of CaH-

fornia real property, where there had been no foreclosure,

it was held by the Circuit Court of Appeals for the Ninth

Circuit, that the suit would lie despite section 726 of the

California Code.

"The right to contract the debt here sued upon and

to give the notes was in no way conferred by the

statutes of the state of California. It was a common-

law right, and action to recover money due on the

notes is of a transitory character, maintainable

'wherever a court may be found that has jurisdiction

of the parties and the subject-matter.' Dennick v.

Railroad Co., 103 U. S. 11, 18, 26 L. Ed. 439. Noth-

ing in the California statute limits the obligations

upon the contract itself, or imposes conditions upon

the exercise of jurisdiction to pursue any remedy

available to enforce it outside of the state. Felton

V. West, 102 Cal. 266, 36 Pac. 676. We cannot ap-

ply the argument that the right to have the security

taken in satisfaction of the notes upon foreclosure is

a substantial right 'going to the substance of the

transaction itself, and belongs to the constitution of

the contract,' so as to exclude the jurisdiction of the

federal court in another jurisdiction. Granting the

full force of the principle that in every forum a con-

tract is governed by the law with a view to which it

was made, and that as to its validity and operation

the contract between Ricks, plaintiff, and Moore, is

governed by the law of California, the place where

it was made, still the enforcement of the payment of

the debt evidenced by the notes is but a remedy, lim-

ited, as already said, in an action brought in the

courts of California, but not so united with the com-

mon-law right as to preclude the maintenance of an
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action on the debt in the federal court, if the neces-

sary diversity of citizenship exists."

Maxwell v. Ricks, 294 Fed. 255, C. C. A. 9 (1923).

The purport of this decision is declared in 2 Cyc. of

Fed. Procedure, Sec. 410, p. 497, in citing the decision, as

follows

:

"A state statute restrictively prescribing the form

and character of action to enforce a given common-

law right is to be construed as a restriction upon state

and not upon federal practice; and the federal courts

may entertain any suit which at common-law would

be sustainable."

The Supreme Court of California has recently recog-

nized the effect of the aforegoing decisions, as relieving

the federal courts of the restrictions of section 726. In

Bank of Italy v. Bentley, 217 Cal. 644, 652 (1933), 20 Pac.

(2d) 940, the court, in bank, said, referring to the Catron

case, 50 Fed. (2d) 1023, above cited:

"This was an action by the bank against the maker

of two promissory notes executed and payable in this

state. The notes were secured by deeds of trust on

California real property. The only point decided by

the court was that the prohibitory provisions of sec-

tion 726 of the Code of Civil Procedure were pro-

cedural in nature and that the provisions of that sec-

tion are binding only on the state courts and are not

binding in cases in the federal courts. The federal

courts have long applied this rule to mortgages

(Maxwell v. Ricks, 294 Fed. 255), and so, of course,

appHed the same rule to deeds of trust."



The Supreme Court of California has even more re-

cently held that section 726 deals with procedure only.

"Section 726 of that code provides for but one

action for the recovery of a debt secured by mort-

gage, which shall be in accordance with the provi-

sions of part 2, title 10, chapter 1, of the Code of

Civil Procedure. It is beyond dispute that these pro-

visions deal with procedure only and cannot operate

extraterritorially. Colton v. Salomon, 67 N. J. Law
yZ, 50 A. 588; Maxwell v. Ricks (C. C. A.), 294 F.

255, 42 A. L. R. 460."

First-Trust etc. Bank v. Meredith, 53 Pac. (2d)

958 (Supreme Court of Cal., January 25, 1936).

The Supreme Court of California has, in another per-

tinent case, held, in effect, that the principle underlying

section 726 is procedural merely and does not preclude al-

lowance against a fund of a claim for the whole mortgage

debt. {Estate of McDoiigald, 146 Cal. 191, 202 (1905).)

It was held that in the estate of a decedent, a claim on

a mortgage debt, where there had been no foreclosure

sale or ascertainment of a deficiency, was allowable in the

whole amount of the debt, as a claim absolute, and not

contingent upon ascertainment of the deficiency, and as a

claim within the general description of the CaHfornia

Code, ''all other demands against the estate." The court

said: "The conclusion is, that the court erred in estab-

lishing a dividend only upon the supposed deficiency and

in allowing it as a contingent dividend. It was entitled

to an absolute dividend to the extent of its proportion,

estimated upon the whole amount of the claim, in the same

manner as the other debts." Section 726 was not men-

tioned in the decision, but the fundamental principle, that
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the mortgage debt remains as an absolute and not a con-

tingent obligation, was directl}^ affirmed.

Estate of McDoiigald, 146 Cal. 191, 202 (1905).

The foregoing decisions of the federal courts and the

California Supreme Court deal directly with section 726

of the California Code and appear to us to settle beyond

further question the point that said section does not affect

the right upon the debt, that it deals only with procedure,

and that it does not affect the duty of the federal court

to enforce the right upon the debt.

Decisions of the California courts to the effect that un-

der section 726 there can be only one action in California

on a note secured by a mortgage are obviously not perti-

nent here because the point may be admitted, without at

all affecting the question with which we are concerned,

to-wit: Whether the statute does more than prescribe the

procedure in the California courts. It is on that question,

and that question only, that the decisions of the California

courts can have any effect here, and, as we have seen,

those decisions expressly affirm our point. That the ques-

tion upon which the state courts' decisions are material in

the federal court is the question of construction, that is,

whether the state statute is procedural only, is seen in the

case of Hackcnsack Trust Co. v. Voight, 75 Fed. (2d)

270, C. C. A. 2 (1935). In that case the New Jersey

statute relating to the filing of a lis pendens notice had

been held by the New Jersey court to affect a procedural

matter only; and the Circuit Court of Appeals for the

Second Circuit declared itself bound by that construction.

So in the present case, the federal court will follow the

holding of the California Supreme Court that section 726

is a procedural regulation only. Indeed, if the California



court had not spoken, it would be the same, for the Circuit

Courts of Appeals in the Ninth and Tenth Circuits have

spoken to the same effect. In the Hackensack Trust

Company case just cited, the federal court held itself

bound to enforce the creditor's right on a bond secured

by mortgage, despite the state statute requiring the filing

of a notice of lis pendens; the court saying that although

"it must be conceded that this result will frustrate pro

tanto the purpose of the statute . . . nevertheless,

since New Jersey has held such. notice to be a mere pro-

cedural matter, we see no escape from the conclusion

already announced."

On our proposition that the federal court will enforce

a state law only when the state law deals with a substan-

tive or general right and not with a mere remedy, this

court has pronounced a decisive opinion.

Califorina Prune etc. Ass'n v. Cats American Co.,

60 Fed. (2d) 788, C. C. A. 9 (1932).

That case arose in the Northern District of California,

and dealt with a California statute. It is thus seen that

the rule we are contending for, to-wit: that it is imma-

terial whether the federal court in question is located in

the state of the statute in question or otherwise, has been

recognized and applied by this court. The case concerned

the California Arbitration Act, and it was held that that

act, being merely remedial, chd not affect the duty of the

federal court in the same state to enforce the substantive

right. The court said:

"The arbitration agreement was a valid contract

under the state law, and enforceable under that law

in the state court. 'The question is one of remedy,

and not of right.' It is undoubtedly true that a fed-
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eral court in proper cases may enforce state laws;

but this principle is applicable only when the state

legislation invoked, creates or establishes a substan-

tive or general right.

The rights of the parties herein, we repeat, grew

out of the contract for the purchase and sale of the

property described therein, and not out of the agree-

ment to arbitrate. The latter merely substitutes for

a court action the remedy and procedure prescribed in

the Arbitration Act, for the enforcement of those

rights. It substitutes a special tribunal for the court.

The law that controls in the matter of the remedy

is the law of the forum, and no other. The federal

courts are without jurisdiction or power to enforce a

purely remedial or procedural state law."

It is held by the District Court for the Northern Dis-

trict of California that the restrictions of section 427 of

the Cahfornia Code of Civil Procedure, relating to the

joinder of causes, are not binding on the federal court in

that state, in the face of a federal equity rule.

Barr v. Roderick, 11 Fed. (2d) 984, D. C, N. D.

Cal.

"The jurisdiction and remedies in equity in the

United States Courts are prescribed by the Consti-

tution and laws of the United States and are not lim-

ited by state statutes or decisions."

Mathis V. Hemingway, 24 Fed. (2d) 951, 954, C.

C. A. 8.

"Where municipal bonds have been issued and de-

livered, under the statute of a state, and thereafter

the state courts have rendered decisions holding bonds

issued under like circumstances to be invalid, a fed-
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eral court is not bound by such state court decisions,

and it is not only the right but the duty of such fed-

eral court, in passing upon the validity of such bonds,

to exercise an independent judgment."

Board of Education v. James, 49 Fed. (2d) 91, 96,

C C. A. 10 (1931).

"The law of a state limiting the remedies of its

citizens in its own courts, cannot be applied to pre-

vent the citizens of other states from suing in the

courts of the United States in that state for the recov-

ery of any property or money there, to which they

may be legally or equitably entitled."

Union Bank v. Vaiden, 18 How. 503, 15 L. Ed.

472.

In Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945,

C. C. A. 8, it is held that the provision of a city charter

prohibiting the payment of a claim pending appeal, with-

out an order of the state court, could not restrict or im-

pair the jurisdiction of the federal court to enforce the

debt. Judge Sanborn said (p. 949) :

Nor would this prohibition of the charter

have had the effect to restrict the power of the fed-

eral courts if such had been the intention of the Leg-

islature of the state. The jurisdiction of the federal

courts is granted to them by the Constitution and

laws of the United States, and no state legislation

may impair, restrict, or destroy it. Wherever the

citizens of a state may secure a trial and decision of

their controversies in its courts either by original

suits, by appeals, or by other proceedings, citizens of

different states have the right to the determination by

the courts of the United States of like controversies

between them which involve the requisite amounts;
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and no state, by conferring exclusive jurisdiction of

such controversies upon its own courts, by prescrib-

ing exclusive methods of commencing litigation, by

prohibiting the payment of claims save upon the order

of its own courts or by any other means, may strike

down that right or take away the plenary power of

the national courts to enforce their lawful adjudica-

tions."

The case of Chicot County v. ShcYwood, 148 U. S. 529,

Z7 L. Ed. 546, was quoted from in Judge Sanborn's opin-

ion in the above case. In the Sherwood case, a state stat-

ute required the presentation of claims to a county court

for allowance or rejection, and it was held that the federal

jurisdiction could not be limited by such legislation. The

court said:

".
. . Any other view of the subject would

prevent citizens of other states from resorting to the

federal courts for the enforcement of their claims

against counties of the state, and limit them to the

special mode of relief prescribed by the Act of Feb-

ruary 27, 1879. The jurisdiction of the federal

courts is not to be defeated by such state legislation

as this. In Hyde v. Stone, 61 U. S. 20 How. 170,

175 (15:874, 875), it is said: 'But this court has

repeatedly decided that the jurisdiction of the courts

of the United States over controversies between citi-

zens of different states cannot be impaired by the

laws of the states, which prescribe the modes of re-

dress in their courts, or which regulate the distribu-

tion of their judicial power.'
"

The Sherwood case was followed in Thompson v.

Searcy County, 57 Fed. 1030, C. C. A. 8, which involved

the same statute requiring all persons having demands
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against a county to present them for allowance to the

county court. The federal court took jurisdiction despite

the statute, and the court said, in citing the Sherwood

case, that it was there held:

''.
. . that the statute in question is not ade-

quate to deprive non-resident creditors of a county

of their right to sue the county in the national courts,

when the amount is sufficient to invoke their juris-

diction."

In Quarks v. City of Appleton, 299 Fed. 508, C. C. A.

7, it was held that a state statute providing that no action

shall be maintained

".
. . against a city on any claim until it has

been presented to the city council, and that its dis-

allowance by the council shall be final, except that the

claimant may appeal to the state circuit court, is a

limitation on the exercise of jurisdiction by the state

courts, but cannot prevent a claimant, the jurisdic-

tional facts appearing, from invoking the jurisdiction

of a federal court to enforce rights against a city."

Appellant quotes at page 15 of its brief the following

clause from the decision in Bank of Italy v. Bentley,

217 Cal. 644, 20 Pac. (2d) 940:

"That when the history of deeds of trust in this

state is considered, the contract between the parties

must be held to impliedly provide that the land con-

stitutes the primary fund to secure the debt, and that

a sale under the deed of trust will be had before a

suit may be commenced on the note."

From this appellant contends that

"The agreement between the parties . . . clearly

included as an essential part of it, the implied agree-

ment that the plant and equipment of Methodist Hos-
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pital of Southern California, as the primary fund to

secure the bonded debt, would be applied to the debt

through foreclosure prior to any suit against appel-

lant."

The answer to this is contained in the agreement itself.

There can be no implied agreement, as contended, because

the agreement itself expressly provides otherwise. The

so-called Mortgage Deed of Trust contains the following

provisions at pages 43 and 45 of the transcript of record:

"It shall be the duty of the Mortgage Trustees

after any such declaration to take legal steps toward

the enforcement of the obligation of said bonds, or

the lien of this mortgage deed of trust."

"The Mortgage Trustees may, and upon the re-

quest of the holders of fifty-one (51) per cent in

face value of the bonds hereby secured and then out-

standing, shall, take legal action towards the enforce-

ment of the obligation of the bonds against the

Woman s Home Missionary Society/'

"The Mortgage Trustees may take any other ac-

tion which they deem advisable or to which they may
be entitled, either by court proceedings or otherwise,

for the enforcement of such legal and equitable rem-

edies as may seem to them necessary or proper to pro-

tect their rights and the rights of the holders of said

bonds, zuhether against the Grantor or against the

Woman's Home Missionary Society."

"No bondholder shall be entitled to take any steps

towards the recovery of the indebtedness hereby se-

cured, or towards the enforcement of the lien of this

mortgage deed of trust, unless he shall first have re-

quested the Mortgage Trustees to take such steps,
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offering them indemnity for any loss or liability they

might incur by reason of their action, and the Mort-

gage Trustees shall have failed to act hereunder."

The aforegoing provisions show that it was an express

part of the contract that the appellee should have the right

to enforce the obHgation of the bonds against the debtor,

without regard to the enforcement of the lien and wholly

contrary to any implication that the land should constitute

the primary fund to secure the debt. The action taken in

the present case is accordingly in effectuation of the right

expressly reserved to the appellee, and is entirely in con-

sonance with the intention of the parties. The right in

this case flows not only from the execution of the bonds,

but from express provisions of the mortgage itself, and

the trial court did no more than recognize the right so

carefully and definitely reserved. Moreover, the Su-

preme Court of California, in Bank of Italy v. Benlley,

expressly recognized the rule long applied by the federal

courts "that the prohibitory provisions of section 726 of

the Code of Civil Procedure were procedural in nature,

and that the provisions of that section are binding only

on the state courts and are not binding in cases in the

federal courts." The remarks of the court in Bank of

Italy case in reference to an implied agreement to look to

the security as the primary fund apply necessarily only to

the specified procedure in the California courts.

If it is true, as we contend and as the California and

federal authorities appear to hold, that section 726 pro-

vides a rule of state procedure only, the judgment on the

pleadings was proper. It is not contended otherwise. The

answer does not set up any affirmative defense, and it is
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not contended that it does. Appellant's brief, at page 724,

says:

''The answer was filed herein merely for the pur-

pose of eliminating any possible question concerning

the method of raising the point urged under I."

The point urged under I is the point relating to section

726 of the CaHfornia Code. On page 25 of appellant's

brief, in reference to so-called issues not disposed of, it is

said:

"This point has application only in the event of a

holding by the court that the allegations contained in

the answer are essential to the raising of the point

presented under I."

The answer does nothing but raise the question of law

which we have hereinbefore discussed, that is, the same

question which was raised by the demurrer. It was filed,

as stated, only in order to make sure of properly raising

the question of law. The judgment on the pleadings, so

far as the answer is concerned, was admittedly proper.

The real question is whether the demurrer should have

been sustained in view of section 726.

We submit that the judgment should be affirmed.

Respectfully submitted,

Flint & MacKay,

William A. Bowen,

Attorneys for Appellee.




